
IN THE SUPERIORCOURTOFPICKENS

STATE OF GEORGIA

SHAUN BUTCHER

V.

Plain ff

BIG CANOEPROPERTY OWNERS

ASSOCIATION, INC.,

Defendant.

ää EFILED INOEtCE

CLERKOF SUPERIORCOURT

PICKENS COMMTY- GEORGIA

2024SUCV0404
COUNTY

JUL12,2024 01:t1 PM

Civil Action No.

VERIFIED CO8JPLAINT FOR DECLARATORYJUDGMENT, DAJYL4GES AND

INJUNCTION

GGMESNOW Plaintiff, Shaun Butr)ier, and flics hais Colrip] ait for Declaratory

Judgmertt, Domages andIiJ|unction, and shows this Court as follows:

PlainiitT, ShaimButchei. is the ownerofpropcrtyknownasLot7014oftheTolandMOLintain

Neighborhood of Big Canoe Subdivision, Jasper, Pickens County, Georgia (*Property”),

2.

Defendant, Big Canoe Propere Owners Association. Inc. (“the Association”), isa Georgia

Non-ProCt Corporation organized to manage theproperties located in Big Canoe Subdivision.

Defendant can be served through its registered agent, Scott Auer, at its registered address of 12

WOlf8Cfäteh Drive. t0586 BigCanoe. Jasper, Pickens County, Georgia 30143.

3.

4urisdiction and ventre are proper in ihis Court.

- l-



The Big Canoe Subdivision is subject to the Amended andUnstated Genera! Declaration of

Covenants and Restrictions of the Big Canoe Property Owners Association and the Big Canoe

Company, recorded at Deed Book 139, page 390, Pietens County, Georgia records, which

Declaration, as amended, gives Defendant certain rights and obligations in management ofthe8ig

Canoe Subdivision.

Prior to purchasing the Property, Plaintiff mei with representatives of Defendant at the

Property and discussed futumv ista pruning elftrees on thC Property, and Plaintiff was advised nich

pruning would be possible but an applicittion would have tobe filed for’ approval with Defendant.

6.

At the time of the meeting » ith representatives of Defendant and before purchasing the

Property, Plaintiffobserved and noteda numberoftrees that had been felled on ihe Property, some

ofwhich remained on theground and some ofwhich were evident by stUrnpx left in the grotllJd.

7.

Plaintiff purchased the Property in December 2022, and the limited warranty deed forthe

Property is recorded atDeed Book 1351, page 307, aforesaid records.

In the spring Qf 2023, Plaintiffsubniitted to Defendant an application for approval of two

different items that required prtor approval by Defendant. The test item wasa reconfiguration of

the driveway, and the second item was to vista prune trees on the property. As part of the

application,a survey of the Property was submitted that showed inclear red lettering the proposed
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reconfigtirstioo of the driveway and “Vista prune top limbs forview” attherear of the Property.

9.

Defendant responded to the application wit)i questions about the driveway location and

requested additional information about the driveway changes. Communications were exchanged

between Plaintiff and Defendant that identified set backs, relocation, and two trees adjacent to the

driveway that would have tobe removed toaccomplish therelocation.

Defendant never communicated that any additional infoiTRRtion wns required forthe vista

pruning as shown on theapplication submitted.

On .luly IS. 2023, Plaiatiffobtaineda text proposal from Woodcliuck Tree Service. LLC,to

remo 'e the Evo trees adjacent to thedriveway and to handle thevista pruning.

12.

Altltotigh the tree work was originally scheduled fortbe end ofJ ulv, Plaintiff had not yet

received formal approval from Defendant. and Plaintiff advised V'oodchuekTreeService, LLU, that

lie had to postpone thewe work striding: “My HOA hasn't approved yetso ...cv we push backi

weekto8/1. ..”

Plaintiffserves as chair of the Architeelural Review Committee in the association wherehis

principal fosidence is Jocated, .so he was aware of theneed and topk sfeps to be certain be had

approval front Defendant before proceeding with any work.



14.

In July 25, 2023, Plaintiffe-mailed Treeiia Parish, the designated employee and contact for

Defendant, responding toa reqiiest fromParish foradditional infonnation, and includedintire e-mail

“Please confirm so we can move forward.”

15.

Parish responded witha request for an additional drawing showing pins along thei0 toot

buffer adjacent to the driveway, and Plaintiffprovided an additional copy ofa survey that had been

previously submitted.

16.

On July 3.1, 2023 Plaintiff sent an additional e-mail ioParish stating“Contractorsarecoming

tomorrow. Should1 push them offagain‘!?”

17.

At 8:35 am on August 1. 2023, Parish e-mailed Defendant: “1 reviewed theproperty line

placeliient and everything appears to be good now. Please se12d back tlle FOQosed plan soI can

process it accordingly.”

Plaintiff subsequently received by maila printed “Architectural& Environmental Control

Approval Form” datrd August 1, 21)23, with enclosures.

Included inthe envelope with theApproval Form z eretwosurveys submitted by Plaintiff,

including the survey that showed both thedriveway modification and the “Vista prime” language.

all irt red letters.



20.

The second survey was a partial copy of thelarger survey showing the same redletter

notations in Plaintiffs handwriting and bearing an additional large red stamp showing approval by

DRfendant.

21.

The only notation on the Approval rorm under “Comments and Conditions” was: “Your

request is to modify your driveway is [sic] approved as i:oted.” There weLe no other notes on the

Approval Form ortheenclosed sun eys.

As Plaintiff had submitteda single application for both thedriveway and vista pruning, as

there had been no questions froin Defendant about the› ista pruning, and as there were no conditions

or’ questions “noté” on tire surf ey enclosed ortlie Approval Form about the vista pruning, Plaintiff

reasonable assumed that the vista pruning included inthe original application had been aJaproved.

23.

Plaintiff advised Defendant arrd neighboring lot owners when thework, including vista

pruning. would take place.

24.

Only after the approval by Defendant did Plaintiffallow X$oodchiick Tree Service, LLC, to

come onto the Property, and Woodchiiok ctit down only thetwo trees adjacent to the driveway rind

they vista cut irees in the area shown on thesurvey submitted » ith the Rpplication.



2S.

Neither Parish nor any representative ol't1ie Defendant cometotheProperty while thework

w+s being done. although they had been advised of tin schedttle.

Neither Parish nor any representative of the Defendant personally observed trees being cut

on theProperty or trees purportedly being cuton other lots.

27.

Plaintiffsubseqiiently receiveda letier from Parish dated August 23,2023, overtwo weeks

after all won‘t had been completed on the Property, advising Plaintiff that the Defendant was

assessinga fine against Plaintiff for $69,000 based an allegations that Plaintiff had, ithout

permission, cut down twenty eight (28) trees on the Property or adjacent lots. and had vista primed

thirty seven (37) trees on the Property or adjacent lots.

25.

Prior to August 23,2023, neither Parish nor any other representative of Defendant advised

Pl8jlJtiff. after Plaintiff'S submission forapproval of “Vista prune top limbs torview.” that any

iiirther application was requii'ed or thal there were any additional requirerrients, other than approval

of the original application, before vista pinning could commence.

29.

As Plaintiff knew that only two trees had been cutand cutwith permission, that he had

applied and been approved forvista pruning. and that no trees had been cutor pruned on adjoining

lots, Plaintiff asked Patish what evidence there was that the allegations were accurate. The only

response from Parish was: “We took pictures of slumps with chips/shavings still there so they
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appeared fresh.”

30.

Parish provided toPlaintiff via e-mail pictures of tree stumps which clearly sho red, based

on weathering and deterioration, that the stumps resulted froiTl tree cutting before Plaintiff even

ownedtheProperty and clmrly had not been done within the previous few weeks.

Parish did not identify whereorwheneochpicture was taken, for did Parish provide any plat

or map indicating the location of each of the stumps pictured, so there was no may for Plaintiff to

verify or wilt thepietui'es provided as supposed evidence of violations by Plaintiff”.

12.

Undet theterms of theDeclaration and other governing documents, Plaintiff appealed the

lures, following Defendant's published procedrzes, as he knew ttie allegations to be faise.

After appeal hearing before the Architecluml and Environmental Control Committee on

December 21,fi023, Plaintiff› as notified flint fries had been reduced to $46,000, with $1.6,000

based on thirty two (32) trees vista pruned on theProperly end $30,000 or ten(10) trees allegedly

cut or pruned on adjoining lots.

34.

Plaintiff then appealed the decision of the Architectural and Envimninental Control

Committee to the Board ofDirectors of Defendant.
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35.

Th Board ofDirectors granted therequest foran apyeal, anö» liearing was held, via Zoom,

on April l5,2()24.

36.

At the secondappeal hearing, Plaintfffpresenied evidence that Woodchuck TreeServices had

Cut a13d been paid forfelling only hvo trees, and Plaintiffpresented copies of theplots submitted to

Pai ish prior tti any work showing, inred letters, “Vista prurie” at the rear of the lot. tiiose being the

same plats that Parish had ieturned to Plaintiff with theApproval Form.

37

Neither the Architectural and Environmental Control Comrnittee nor Parish presented any

evidence before Plaintiff and his counsel were dismissed from thehearing.

Directors had upheld the 546,000 infines and deinanded papnelit of that suin.

39.

In demonstration of the lack of competent evidence to support the fines, the letter ficm

Defendant's counsel even stated: “upon further investigation of your client's Lot after yourclient's

hearing. it was determined that there were moore than ten (lft) trees cut down onsaid Lot by your

client's contractor.”

40.

The assertion that Defendant could determine by an inspection in April 2024thata particular

tree was cut specifically by Plaintiffs contractor’ eight months earlier, and iu›t by some othet party



at some other time, is not credible.

4 I.

As shown intheAffidavit attached hereto as Exhibit “A”, theohly two trees eut doe by

Plaintiff’s contrattor wetsthem•o trees adjacent to the driveway on theProperty, and no trees iwe

cut down orprimed on adjacent property.

42.

Plaintiff did not personally cut down nnytrees on other lots, and Plaintiff did not hire any

contractors to cut down trees on other lots.

43.

WhenPlaintiff asked forevidence, prior to the appeal heanngs. of tbetrees allegedly cut by

Plaintiff. Defendant piodticed no e› idence other than the pictures of tree stumps, and no evidence

was provided that the trees associated with those stumps were cut by Plaintiff or Plaintiffs

contractors.

44.

Ar rhe appeal herrings. Defendant provided no evidence or witnesses to actions by Plaintiff“

or Plaintiffs contractors to substantiate the claims ihat trees beyond thetz•o adjacentto thedriveway

oftheProperty were felled.

45.

Plaintiffhas exhausted all admiliisirative or contractual remediesprovided intheDeclaration

or in Defendant's governing documents prior to filing this action.
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Defendant maintains thai Plaintiff is in arrears in amounts owed toDefendant due tothe

irrt fopcr and unsupported fines.

47.

Other than the lfRpropef hRd unsupported fines. Plaintiff is current itt all amounts charged

to Plaintiff by Defendant.

48.

Because oftheimproper and unsupported fines on Plaintiffs account. Defendant hasorhas

threatened to limit Plainti INs Bccess to the Property by disabling remote entry devices.

49.

Becattse of the impropef and unsupported flees on PlaintiYs nccoiint, Defendant has orhas

threatened to filea lien against the Picp#rty and against Plaintiff on the public records of Pickens

County.

50.

Because ofihe improper and unsupported fines on PlaintiffS RCCounn Defendant hasor has

threntened to iirnit Plaintiff's access to the common properties in Bi Canoe.

51.

The actions of Defendant were inbad faith and malicious.

52.

The actions of Defendant wereanillegal vexatious effortto supplement incomeofDefendant

without authprity.



53.

The actions of Defendant deprived Plaintiff of due process prior lo imposing filies on

Plaintiff.

54.

The fines were imposed by Defendantforcutting trees wheretheonlyevidence produced»as

pictures of tree stumps from unidentified locations and with no evidence that Plaintiff had actually

cut the trees pictured.

55.

The actions of Defendant have deprived Plaintiff of the trill use ol'the Property.

The actions of Defendant arean illegal attempt to exert moneyfrom Plaintiff to cover up

failures by erriployees of Defendant toaddress the application filed by Plaintiff for approval of the

vista pruninp• in accord with Defendant’s owti procedures.

57

Defendant, rather than Plaintiff, is the party charmed with enforcing policies of Defendant,

and failure of Defendant's employee, Parish, to apply and enforce policies of Defendant is not

clurgeable to Plaintiff.

Defendant's actions have been siubbornly litigioiis and have causeddamage toPlaintiffthat

is compensable pursuant to O.C.G.A.§ 13-6-i 1.
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COUNTI -DECLARATORY JUDGMENT

59.

ParugraphsI to 58 are incorporated herein by this reference.

60.

As required fora declaratoryjudgment action by O.C.G.A. §9-4-i. there is uncertainty and

insecurity with respect to the rights the parties as to the rights of Plaintiff and the ability of

Defendant to impose sanctions on Plaintiff.

As required by O.C.G.A. §9-4-2. there isa case of actual controversy between theparties

regarding the alleged cutting downoftrees and finesz ssened against Plaintiff, and Ploiniiffhereby

petitions this court fora declaratoiy judgment todeclare the rights of the pai4ies.

62.

Further. pursuant to O.C.G.A. §9-4-3, ii1 ortler to luaintaiii the status quo pentling

adjudicatjon of the questioii at issue and preserve ‹x@table rights, this court should grant an

injunction, preventing the Defendant from taking puiuti›e actions against Plaintiff, as irrepaiable

harm would occur to the Plaintiff if Plaintiff was denied full use of the Property pending action,

particularly if the court ultimately ruled in Plaintiffs favor in the declaratoryjudgment, and there

is no adeqiote remedy atlaw.

COUNTII-FRAUD

63.

Paragraphs1 to 62 are incorporated herein by this reference.
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Otf19t”S.

Defendant falsely claimett, ithout evidence, that Plaintiff had cut trees on the property of

65.

Defendant krie that it had no evidence that Plaintiff cut trees on other property and chose

to rely only on reports by an employee that Defendant knewhadnotwitnessed any cutting of trees

by Plaintif.

66,

Defendantadoptedtheunsupported claims ofcuttiiJg trees on otherpropertyby Plaintiffwith

the intent io extort money from Plaintiff in the guise of fines for the alleged tree cutting.

67.

Plainti7fjiistifiably relied on the provisions in tire Declaration to aJlow him tosuccessfully

appeal the false claims and lines assessed› without evidence and without due process, but Defendant

rebuffed thosc efforts and persisted in accruing penalties and sanctions against Defendant.

Plaintiff has been damaged financially end othern'ise by the farms ofDefendant torequire

actual evidence of any violation by Plaintiff before demanding monetary payments by Plaintiff.

fi9.

Defendant’s actions constitute actionable fiaud which entitles Plaintiff to an award of

damages against the Defendant inan amount tobe proven attrial.

COUNT 1.1.1 - INTERLOCUTORY INJUNCTION
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70.

Parographr1 to69 are incorporated herrin by reference.

71.

Pursuant to t3.C.ti.A. §9-11 -65(a) it is clcnr from thespecific facts referenced above inChis

Verified Complaint that Plaintiff should be granted an Interlocutory Injunction having shown: (1)

a substantial likeliliond ofsuccess on themerits; (2)a siibstantial threat cf irréparable injty; (3)that

the threntened injuiy to the PleintitT otitiveighs theFotentialmarne to the Defendanc and (4)that the

lfljttnelion M'ill not diSSHrve the public interest.

72.

Further. ptwsuant to O.C.G.A. §9-11-65(ri), in order to inaintain the stntus quo pendîng

adjttdJCRtioii Of the question at issue and preserve eqtiiiable rights, this court shotild grant en

lntcrlocutory Injonction, pi eventing Delendent from liniiting Plfiinntiffs access to and use of the

Propeity. os trreparaöle haiiri world occur†o thePlainriffifsuc)i access and use cas limited during

this pendinp action. and there is no adeqiiate reniedy at law.

COUNT 11'- PER8L iNENT INJUNCTION

Paragraphs1 to 72 we incorporated herein by reference.

74.

Pursuant to O.C.G.A. §9-11-h5 it is clear froiri the specific facts referenced above inthis

Verified Complaint that Plaintiff should be granteda Peimanent Injunction.
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75.

Fonher, pursuant to O.C.G.A. }9-1I -ó5, this court should granta Pennanent hijunction,

preventing the Defendants from limiting accesstotheProperty, whereasthere is no adequate remedy

atlaw.

COUNTV -ATTORNEY'S FEES

76.

ParagraphsI to 75 are incoiyorated herein by reference.

Dsfendant's artions havc been in bad faitll and have intentionally caused Plaintiff

uniJecmsary cost and expensetoreinove the unauthorized and unsubstaritiated fllJ0S ffolTt PlaintifPs

account.

Defendant's refusal to acknowledge thetotRl Absence ofcredible evidence ofPlaintiffeutting

trees on other property. and tlien assessing fines on that basis, has been inbad faith and malicioris,

causing Plaintiff uiinecessBry cost and expense.

79.

Asa result of Defendants' actions, Plaintiff is entitled to ate award ofhiscosts and expenses

ptirsuant to O.C.G.A.§ t3-6-1 I.

Defendant violated the Covenants intheDeclaration by seeking toutilize the Declaration to

impose fines on Plaíntiff for alleged violacions that Plaintiff did not commit.
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Fursuant to Article IX, section4 of the Deelaration, Plaintiff is eiititled to recover ltis

ken Oz\able attomey*s fees as part of this action.

WHEREFORE. Plaintiff prays

1. That this Cocu untera Declaratory Ju‹1gment in favor of Plainiiff. and ggaii t

De fendants, declariiig that the ânes posied to Plaintiff's account were improper, illegol,

and must be renioved;

2. That this Court award damages forthefraud by Defendwt inanamount tobe proven at

trîal:

3. That this Coun entet an interlocutory Injunction against Defendants:

4. Thai this Court eiJteta Permanent lnjiinction aÿainst Defendants;

5. That this Couna ardPlaintiff their attomey’S fees and costs for this lÎtÎgalion piirsuant

to 0.C.£i.A.§ l3-ö-11 and pnrsuant to the Declaration.

For stich other relief as the Court deems just and pi'opert.

This 12“ day of Jiily, 2t)24.

Lipshutz Greenblatt LLC

I0fi Crcscent Centre ParËway, Suite 2t10

Tucker, GA 30084

404-658-2300

rinllq iaol.com

/s/ Randall M. Lit›shutz

Randall M. Lipshutz

Ga. Bar jo. 453750

Steven Luper

Ga. Bar No. 461360

Attorneys for Plaintiff



COMPLAINT EXHIBIT "A”

AFFIDAVIT CONCERNINGBIGCANOELOT7014

'Phi undersigned, aller beiøgdulyøwnm beton dretiiidersigoed notøry ptiblic, stotes

under oath as follows:

My name is Joaquln Hernandez Montero. I am ovei‘ the age of l8 and seller &o rim

disabilities thatwouldpteventnie fromprovidingthisaffidavit. This affidavitis givenfrompersonal

knowledge. I authorize useoL this Affidavit for all purposed authorized by law.

2.

I cm the owner and reglstBred agent forWoodchuGk Tre» Slice, LLC..a Georgia Limited

Liability Company ingood standing WiththeGeorgia Secretary of SM,

On or about July 18,2023,1 visited Lot 7014 inBig Canneattherequest of ShaunButcher,

owner ofsaid Lot. My visit was for the purpose of evalua'ting tree work tobe done on theLot for

vista pruning and to remove two trees adjasent toa driveway beingmodified on theLot.

4.

At the time oftny visit,I identified tile two treea adjacent to said driveway thatwouldhave

tobe removed, andI identified trees on the txt to be vista pruned.

At thetimeofmy initial visit,I observed numerous treea thathad previouslybeenfelled and

remained on theground bothon Lot 7014 and on Lois ndjocent to Lot 7014.

6.

I initiallyschedutedthetree workontheLotfor1u1y20, 2023, butwas askedtopostpone that



date by Shaun Butcher until hc obtained approval from Big Canoetoproceed with thework,.

DirJuly 31, 2t123,I was advised by Shaun Butcher thatI could proceed with the tree work

on August 1, 2023, and August 1, 2023,WBs thedayI and my niployecs wum on the Lot conducting

the scheduled work.

While WoodcJiucir TimeSorviroLLC was on theproperty, we cut downonlytwo trees, both

ofwhichwere adjacent to the ttriveway. No other trees were downed orfellcd by us either on Lot

7014 oron adjacent property. We also vista pruneds umbwoftmmattherear of thc LeC

I received paymentfroni Butcher lotthe$3,600 qutitetl for retntival of two ttees and for vista

pinning, plusa $100 tip.

10.

ff additional trcea had heen downed by Wtiodchuck Tree Service LW, the charges would

havebeen highei’ based on theaHitionaI uees downed, butno additional times were downed byour

ccmgsny on crin tote area afoot 70\4 aither on AugustI, 2g23, oron any other date.

f’•mother, Affiant sayeth not
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IN THE SUPERIORCOURTOFPTCKENS COUNTY

STATE OF GEORGIA

SHAUNBUTCHER,

V.

Plaintiff,

BIG CANOEPROPERTY OWNERS

ASSOCIATION, INC.,

Defendant.

Civil Action No.

VERIFICATION

Personally appeared before me, theundersigned authority duly qualified to administer oaths,

Shaun Butcher, who, first being duly Sworn, deposes and states on oath that the allegations stflted in the

above styled matter are true and accurate to the best of his knowledge and belief.

Seven to and subscribed before me this

" dayot t ,20&4.

KARAN ANIIN
NOTARY PUBLIC

Fomyth Cuunjy

51a!eofGeorgia

f.' Comm. Expires Nov. 30,202B


